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THE SURVEYOR. 
The Iredale Case. 
By JOHN WEINGARTH, L.S. 
In one of the paragraphs of the Papers 01l Identiji~att'on S~r~'eys. 
I re~erred to the lredale Case, and pointed out the necessIty of solIcItors 
havIng properties surveyed. 
. As this case should be interesting to surveyors I give a short 
hIstory of it. 
, In I90r I was sent a description of an al~otment. of the Gowrie 
Estate, Newtown, fronting Harold Street, with Illstruchons to ~eport as 
t.o bUilding thereon. I went to the Land Titles Office to sec If on the 
lIthograph of the estate any adjoining land had been brought 
under the Real Property Act. On looking at t~e map of Newtown 
to g~t the number of the lithograph, I was astonIshed to fin~ that an 
applIcation included a great part of the section,. bu~ on the lIthograph 
of the estate there was no notice of the applIcatIon.. It st.ruck me 
that the application was withdrawn, but I th?ught It adv~sable to 
make a search and found that a certificate of tItle had been Issued to 
one Ire~ale ir: r867. I drew attention to th~ absence of notation 
on th~ lIthograph, and it was fixed up immedIately. I reported to 
my chent as to the application. That gentleman sought out Iredale, 
Who apparently had forgotten that he owned the property, an~ later 
on ~ was instructed by Iredale's solicitor to survey the la~d 111 the 
certificate of title, and report as to occupations; then claIms were 
made on each of the occupiers. 
T~e occupiers were purchasers under freeh?ld o~ old title of al~ot­
ments In the Gowrie Estate. One of the OCcupIers disputed the claIm, 
and a law-suit between him and Iredale was finally settled by the Full 
Court in favour of Iredale. 
. Subsequently a Select Committee of Members of Parliament en-
qUired into the matter, and decided that the Registrar-General's office 
should not have issued a certificate of title to Iredale and recom-
mended that those who paid Iredale should be re-imbursed by the 
Government. 
In r827, Devine, the grantee, conveyed the whole of the grant to 
Rochfort. In r830 Rochfort conveyed 12 acres to Scott, who after-
:vards ~old to Cobb, and a block of 7 acres 3 roods 17 perches to Erskine, 
llnmedlately to the south, with the common boundary described as 
east 10 degrees south, 7 chains 70 links, in both conveyances. 
Sco~t's land fronted a r.oad (now Erskin~vi1le ~oad), and the 
length of the west boundary IS given as 17 chams 88 lInks, and that 
of the east as r3 chains 65 links. 
f According to a plan in the Lands Department, Scott's land Was 
enced, .and the southern fence had a bearing of about east 5 degrees 
~~rth,. Instead of east ~o degrees south. Erskine's land was un 
f Cupled. In 1832 Erskll:e conveyed his land to Iredale, who in 1839 
Senced the other boundarIes, and the occupation then included up to 
cott's fence. In 1839 Iredale contracted to sell to Myles, but a 
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1:20 THE SURVEYOR. JUNE 30,1:91:4 
dispute arose as to what land Iredale could convey, and the Chief 
Judge in Equity decided that Iredale could not convey any land north 
of the line east 10 degrees south. 
In 1840, Iredale conveyed to Myles up to that line. In that year 
roads of access were granted by Myles to Iredale, and by Iredale to 
Myles, and on those deeds plans were drawn by J. Armstrong, sur-
.veyor (1840), showing Myles as the oWner up to the line east 10 
degrees south (which was not fenced), and Iredale as the owner of a 
triangular strip from that boundary to the southern boundary of 
Scott's land as fenced. About 1841 the boundary E. roO S. was fenced. 
Iredale being deceased, his son in J867 made an application to bring 
the triangular strip under the. Real Property Act, and declarations 
of possession were lodged, and ill 186R a certificate of title was issued. 
On the application plan, signed by Surveyor Reuss in 1865, the fence 
on the north boundary of the triangle was shown. At a later period 
this fence was removed, and ill 1878 ~Ir. Reuss subdivided Scott's 
12 acres into the Gowrie Estate, and his subdivision included down to 
the line E. roO S. He apparently had forgotten his plan made for an 
application in 1865, or his instructions were to go ~o that line. 
All the lots fronting Harold Street were conveyed, and the titles 
were passed by a number of solicitors, and after occupation the lots 
were re-conveyed, but appare?tly none of the solicitors employed a 
surveyor to give an identificatIOn survey. A surveyor would certainly 
have seen on the map of Newtown the reference to the application. 
The map was one of Robinson's, and of course did not exist in 
1868, and I am not aware what reference map was used in the Land 
Titles Office before Robinson's was published, or if there was any refer-
ence map. 
The following is a copy of a Minute Paper sent by the Registrar-
General in reference to the finding of the Select Committee, and of the 
sketch annexed to it. I might state that an important point was not 
investigated, and that was the position of the south-eastern corner 
of Scott's land, fixing it at the deed distance from Erskine"ille Road. 
There is no doubt the fence on the line B C exis~ed up till 1865, probably 
until 1878: if the triangular piece of land was included in Cobb's 
deed, and had not been brought under Torrens Title, then thc point 
arises, did that triangle pass to )Iackay, who subdivided the Gowrie 
estate, when Cobb's sons convcyed to him in 1861 and 1865. The 
vendors were not in possession of the triangle, and the question of 
Pretence Titlc arises. 
~IINl"TE PAPER. 
The certificate of title in question was issued bv thc Registrar-
General to Lancclot F. U. lredale upon his application fnr a" Tcrrel1" " 
title for certain land at Xewtown. The alleged grievances arisc from 
the fact that the certificate of title, issued in I86~, includes a triangular 
shaped portion, which in 1878 was, with other land, subdi"ide~l into 
allotments by an adjoining owner, and sold to Hamilton and others or 
their predecessors. This triangular portion is shown on thc attachcc1 
sketch, on which the lots in the subdivision referred to are shown by 
light lines. 
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THE SURVEYOR. 121 
The allotments were occupied and improved by the purchasers, 
who were not disturbed in their posses,;ion until about I9or, when 
Iredalc set up a claim to the land. Harding and others then commenced 
a suit in Equity against Iredale, in which they wt're ultimately unsuc-
cessful, and lredalc's Litle was upheld. Harding and others, it is 
claimed, in consequence of this ha\"l~ suffered loss, which constitute,; 
the alleged grievance. 
The question before the Commlttee practically resolved itself 
into thi:-:: DiLl the trianl;ular blo('k form part of the estate on the south, 
[redale's land, or of the estate on the nor:h, Cobb's land? Every-
thing turned upon this one issue. If a part of Iredale's land, the cer-
tificate of title was properly issued, and the proceedings connected 
with the application for a Torre"s' title were immaterial. It a part of 
Cobb's land, then the certificate was improperly issued, and it became 
necessary to consider how far the Registrar-General and his officers 
were to be held blamable. 
Th£ Committee decided that the triangular block formed portion 
of Cobb's land. This decision i" only explicable upon the assumption 
that the Committee attached undue weight to obviously imperfect 
descriptions of land in the title deeds, and absolutely discarded as of 
no value the e\"idence of olel plans and records tendereL1 by the Depart-
ment. 
Cobb's land and Iredale's land adjoined. Iredale's northerp 
boundary .and Cobb's southern boundary were the same line. The 
complainants alleged that this line was the line B D on attached sketch. 
In the, conveyance to Scott (~obb's predeces~or} and to Erskine 
(Iredale's predecessor), the dividing line is q.escn~ed as bearing in a 
certain dIrection. The described bearing is on the Ime B D. Whether 
the line was rightly or wrongly described, it is quite natural that it 
should be described in the same terms in each deed, the conveyances 
being made somewhere about the same time and the blocks adjoining 
one another. The Department claims that the line B C is the true 
dividing line, and that the description is incorrect. 
. So far as the legal, as ~istinguished from the possessory" title 
of the two properties was concerned, the correctness ?r otherwise of 
the description of this dividing line was very mat~nal. So far as 
Iredale's possessory title was concerned, however, It was quiteim-
material. . . 
Dealing with the legal title it may be said that the majority of 
the descriptions in the Rochfort conveyances were imperfect. Iredale's 
land, described as containing 7 acres odd, was found to contain' 12 
acres odd. Cobb's land (usually referred to as Scott's) could not be 
identified at all by the deed description. Iredalc's land could only be 
identified by reference to Cobb's (or Scott's). 
As the conveyances could not be construed independently, the 
existence of physical boundaries became of paramount importance 
in deciding what land the deeds were intended to include, and in fixing 
the position of the dividing line between Cobb's and Iredale's land 
the Department produced evidence showing that a fence was indicated 
on a plan dated 1835 as being erected on the line B C on the sketch 
attached, the position of the point C being fixed by reference to Erskine-
ville Road (Cobb's northern boundary). Cobb's (or Scott's) land was 
entirely fenced in. Evidence was also produced that the fence on th(' 
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122 THE SUHVEYOR. 
line B C was standing when Ire:lale purchased in 1832, and was spoken 
of as an old fence in 1839. ThIs evidence raised a strong presumption 
that the fence on the line B C was erected by Cobb's predecessors 
in title or by Cobb, and was in fact the recognised boundary between 
Cobb and Iredale in 1832. That the line B D was not a boundary 
at this time is evident by the fact that it was not shown on the plan of 
1835, and that )'1r. Surveyor Louis Berni, who surveyed Iredale's land 
in 1839 in connection with the .suit lIyles v. Iredale, does not show any 
fence on this-the northern-sIde, except that on the line B C. 
Notwithstanding this evidence, which is corroborated by a number 
of old plans, and which shoWS that Cobb himself, or his predecessors, 
in 1830 fixed his southern boundary on the line B C by fencing it, the 
Committee, seventy-four years later, and on the strength of a mere 
paper description which is manifestly imperfect, say in effect that 
Cobb did not know what he was doing, and that his proper boundary 
was the line B D. 
Coming to the question of Iredale's possessory title, upon the 
strength of which the Examiners of Titles would rely-having regard 
to the imperfections in the dee~ descriptions-what has been said in 
reference to the fence on the /tne B C will, of course, apply. Iredale 
purchased in 1832. In 1839 he put up the necessary fencing to enclose 
his land, the line B C being already fenced. In 1840 he conveyed part 
.only of his land to Myles, keeping the triangular block and certain 
other land fronting the road on the south. In the same year he and 
Myles executed mutual grants of right-of-way, the object being to 
give Iredale access to the triangular block across the land sold to Myles. 
The triangular block was indicated as Iredale's on plans drawn upon 
the deeds and on many subsequent plans. A fence was erected about 
this time (1841) along the line B D, obviously to divide this block from 
the land sold by Iredale to lIyles. 
There were thus two fences existing in 1840 or 184I--one along 
the line B C and another along the line B D, and these fences, with 
that on the base of the triangle, enclosed land which was clearly in 
Iredale's possession at the time. A large number of plans were pro-
«uced to the Committee, showing that these fences stood for many 
years. That on the line B C is shown as standing in September, 1865. 
That on the line B D gradually disappeared until only a portion of 
it remained in 1863, and the only trace of it existing in 1870 was a line 
()f old post-holes. Certain witnesses in the suit Hamilton v. Iredale 
(1903) deposed to the existence of a fence on the' southern side of 
Cobb's land up to 1878. As the fence on the line B D had disappeared 
entirely before r870, this evidence can only have reference to the fence 
on the line B C. 
At the date of Iredale's application, therefore, the boundary fence 
which Cobb, or his predecessors, had erected about r830 on the then 
recognised dividing line between Cobb's and the adjoining block on the 
south was still standing. There is nothing whatever to suggest that 
Cobb or his successors had ever claimed to go beyond this boundary 
until long after Iredale's title had issued, or that Iredale was not 
justified in making, or the Examiners of Titles in passing, his applica-
tion for a certificate of title. On the contrary, Cobb (or his predecessor) 
had defined the limits of his land by fencing it in completely. The 
fence on the line B C was standing when Iredale purchased in 1832, 
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THE SURVEYOR. 123 
.and obviously formed part of the fence surrounding and defining 
.cobb's land. 
The evidence of the witnesses in the suit, Hamilton and others 
against Iredale, is of value only so far as it refers to the existence of a 
fence. It is valueless as to the location of the fence. Some of these wit-
nesses, carrying their minds back thirty-five years or forty years to their 
early childhood, attempt to fix the position of the fence on the south 
side of Cobb's land as running along the line B D. There can be no 
doubt that they are mistaken. The evidence of old plans and records 
prepared by surveyors whose business it is to accurately loca te and chart 
in black and white the boundaries of the land they survey, and who 
in this case worked independently of one another and at different 
periods, definitely points to the fact that there was no fence along the 
ll11e B D in 1865, the time about which some of the witnesses speak. 
Thi:; evidence leads to the inevitable conclusion that the fence referred 
to by the witnesses in the suit stood on the line B C. 
. Unle?s .the evidence of these old plans and records is to be entir~ly 
rejected, It IS clear that the triangular block never formed any portion 
.of Cobb's land, and Cobb could, therefore, have had no title to it. 
I t follows that his successors who subdivided the land in 1878 had 
no title, and that the grievances complained of arose not from the issue 
.of a Certificate of Title to Iredale, but from the want of title in the per-
son by whom the subdivision was made. 
Clearly that is a position which throws no responsibility Upon 
the Government. 
There is no justification for the rejection of these old plans and 
~ecords as ~vidence. It is upon such material as this that. the survey-
mg professlOn, the various Departments, and the public rely very 
largely in the fixation of old boundaries which very often cannot be 
established by any other means. 
To sum the matter up shortly, the evidence furnished by these 
plans shows (1) that Cobb's land was bounded on the south by a fence 
.on the line B C, that line being accepted as the boundaIJ: by Cobb.or his 
predecessors who fenced the line; (2) that the descnbed beanng of 
this line was erroneous and was accepted as erroneous by Cobb or his 
predecessors; (3) that Iredale's legal title covered land up to Cobb's 
(or Scott's) boundary, which was the line B C; and (4) that Iredale or 
his predecessor was recognised as the owner of the triangular block 
up to the date of his application, namely, from 1832 to 1867, a period 
of thirty-five years. 
Finally, it should be pointed out that the report of the Select 
'Committee does not contain a copy of the helio plan prepared by the 
Department and produced by the Chief Draftsman. Without this 
p.lan a great ?eal of the evidence is quite unintelligible, as the exa~ina­
tlOn of 1\Ir. Kloster was conducted with this plan before the CommIttee, 
and his evidence was largely directed to information and lettering 
?hown on that plan. The plan prepared by Mr. Surveyor P. L. Berni 
III 1839 and produced with the evidence in the Equity suit, Myles v. 
Ir~dale, is also omitted. T~is plan was repeatedly referred to in the 
eVidence, and was of conSIderable importance on the question of 
fences. The evidence in the suit ::'Ilyles 1.'. Iredale is also omitted 
and is highly important. ' 
20th September, 1905. 
W. G. HAYES-WILLIA.\IS, 
Registrar-General. 
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Cobb's Land 
Land sold by Iredale to Myles 
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